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GOLDBERG, Special Trial Judge: This case was heard pursuant

to the provisions of section 7463 of the Internal Revenue Code in
effect at the tinme the petition was filed. The decision to be
entered is not reviewable by any other court, and this opinion
shoul d not be cited as authority. Unless otherw se indicated,
subsequent section references are to the Internal Revenue Code in
effect for the years in issue, and all Rule references are to the

Tax Court Rules of Practice and Procedure.
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Respondent determ ned deficiencies in petitioners’ Federal
i nconme taxes of $2,411 and $2,512 for the taxable years 2000 and
2001, respectively.

The issue for decision is whether the ambunts of $17,067 and
$16, 001! received by petitioner Gegg Gl bert as insurance
renewal prem uns during taxable years 2000 and 2001,
respectively, are subject to self-enploynent taxes pursuant to
sections 1401 and 1402.

Backgr ound

Sone of the facts have been stipulated and are so found.
The stipulation of facts and the attached exhibits are
i ncorporated herein by this reference. Petitioners resided in
Meadows of Dan, Virginia, on the date the petition was filed in
this case.

There is no disagreenent anong the parties as to the facts,
which are alnost fully stipulated. Petitioners are married and
filed tinely joint Federal inconme tax returns, Forns 1040, U. S
I ndi vi dual I ncone Tax Return, for the taxable years 2000 and

2001.

'n the notice of deficiency, respondent determ ned that the
amount of $17,775, which petitioner reported on his 2001 Federal
income tax return as insurance renewal comm ssions, was self-
enpl oynent inconme subject to self-enploynent tax. However, at
trial respondent conceded that $1,774 of this ambunt was received
by petitioner as Social Security benefits and as such the anount
of $1,774 was not subject to self-enploynent tax.
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Gegg Glbert (petitioner) worked as an insurance
sal esperson/ agent for Capitol American Life |Insurance Conpany,
now known as Conseco Health I nsurance Conpany (Conseco),
beginning in 1985. Petitioner’s enploynent relationship with
Conseco was established in a Marketing Agreement. \Wile serving
as an agent of Conseco, petitioner’s duties included soliciting
applications for insurance, collecting paynents, supervising
approved subordi nates, and generally assisting Conseco
policyhol ders. The original Marketing Agreement, effective July
30, 1985, between petitioner and Conseco, states, in pertinent
part:

C. COWM SSI ONS

1. CAPI TOL [ Conseco] agrees to pay conm ssions to the
REPRESENTATI VE [petitioner] in accordance with the
“Conmm ssion Schedul e and Vesting Provisions” attached hereto
as Exhibit A and nade a part hereof. Such paynent shall be
full and conpl ete conpensation for all insurance business
accepted by CAPI TOL [ Conseco], whether witten personally by
t he REPRESENTATI VE [petitioner] or any of his subordinate
representative(s), and for all services performed by or
requi red of the REPRESENTATI VE [petitioner] and any
subordi nate, representative(s) he may appoi nt hereunder.

E. PROH Bl TED CONDUCT

2. The REPRESENTATI VE agrees for a period of one (1)
year after the termnation of this Agreenent, by either
party for any reason, he will not, without the prior witten
consent of CAPITOL [ Conseco], for hinself or on behal f of
anot her, engage in any life, annuity, or accident and health
i nsurance business, either (a) within the State or States in
which he is |icensed by CAPI TOL [ Conseco] and by the use of
the Marketing Method or Marketing Methods set forth on the
first page of this Agreenent, or (b) within any other State
or States in which he is hereafter |icensed by CAPI TOL
[ Conseco] and by the use of any other Marketing Methods
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which he is authorized to use on behal f of CAPI TOL [ Conseco]
after the date hereof.

The Comm ssion Schedul e and Vesting Provisions referred to
in the Marketing Agreenment were anmended several tinmes throughout
the course of petitioner’s enploynent. The final amendnent, in
the record, to the Conm ssion Schedul e and Vesting Provisions,
ef fective August 15, 1988, provides, in pertinent part, as
fol |l ows:

This Schedule is attached to and made a part of the
Agreenent by and between G egg R Gl bert (the
“ REPRESENTATI VE”) [petitioner] and CAPI TOL AVERI CAN LI FE
| NSURANCE COVPANY ( CAPI TOL) [ Conseco], effective July 30,
1985, which Agreenent, as anended fromtinme to tinme, is
hereinafter referred to as the “Agreenent.”

I n Consideration of the faithful performance of all of
the terns of the Agreenent by the REPRESENTATI VE
[ petitioner], CAPITOL [Conseco] agrees to allow and pay to
t he REPRESENTATI VE [petitioner], as full conpensation,
comm ssions at the follow ng rates on “cash prem uns as
coll ected” (as hereinafter defined) on policies issued upon
applications witten by the REPRESENTATI VE [petitioner] and
hi s subordi nate representative(s), if any, less all first
year and renewal comm ssions due from or payable by CAPI TOL
[ Conseco] to the REPRESENTATI VE s subordi nate
representative(s), if any, as per the attached “Schedul e of
Comm ssi ons and Fees.”

GENERAL PROVI SI ONS

1. As used herein, “cash premuns as col |l ected” neans
gross premuns (but not including enrollment or other fees)
received in CAPITOL's [ Conseco’ s] Executive Ofice for those
policies or applications therefor specified above, |ess
prem uns for those policies or applications therefor
returned to the policyhol der or applicant directly or

t hrough t he REPRESENTATI VE [petitioner].

* * * * * * *
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7. Comm ssi ons on busi ness produced by the REPRESENTATI VE
[ petitioner] shall be vested in and paid to the
REPRESENTATI VE [petitioner], his heirs, executors,

adm ni strators, successors and assigns unless and until the
REPRESENTATI VE's [petitioner’s] “cash prem uns as coll ected”
fall bel ow $8,000.00 for a consecutive 12-nmonth period, at
which time no further conm ssion will be vested in or paid
to the REPRESENTATI VE [petitioner].

* * * * * * *

9. Al'l vested conm ssions shall be forfeited, and no
noni es ot herw se payabl e to the REPRESENTATI VE [ petitioner]
will be paid to the REPRESENTATI VE [petitioner] if, for

hi msel f or on behalf of another, the REPRESENTATI VE

[ petitioner] replaces any policy witten under this
Agreenment with a policy issued by another insurance conpany;
or, induces or attenpts to induce any CAPI TOL [ Conseco]
policyhol der to cancel, |apse or fail to renew any policy

i ssued by CAPITOL [ Conseco], or any parent, subsidiary or
affiliate of CAPITCOL [ Conseco]; or, solicits, accepts or
retains any services of any representative |licensed to
solicit applications for insurance to be issued by CAPI TOL

[ Conseco], or any parent, subsidiary of affiliate of CAPI TOL
[ Conseco], as long as such person is so associated or within
one year after such person has ceased to be associated; or,
after the termnation of this Agreenent between the
REPRESENTATI VE [ petitioner] and CAPI TOL [ Conseco], by either
party for any reason, the REPRESENTATI VE [petitioner],

w thout the witten consent of CAPI TOL [ Conseco], for

hi msel f or on behalf of another, uses as stated on the first
page of this Agreenent or as subsequently anended, the

Mar keting Method to engage in any life, annuity or accident
and heal th i nsurance busi ness.

The Schedul e of Comm ssions and Fees, referred to in the
anended Conm ssi on Schedul e and Vesting Provisions, was al so
anmended several tinmes throughout the course of petitioner’s
enpl oynent. The final anmendnent, in the record, to the Schedul e
of Comm ssions and Fees, effective Cctober 12, 1991, provides as

foll ows:
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SCHEDULE OF COVM SSI ONS AND FEES

This Schedule is attached to and made a part of the Agreenment by and between Gregg

R G lbert (the “REPRESENTATIVE") [petitioner] and CAPI TOL AVERI CAN LI FE | NSURANCE COWVPANY
(“CAPI TOL") [Conseco].
Pl an Enr ol | nent COW SSI ON
Type of Policies Code Fee First Year Renewal
Hospital Intensive Care I- Series 100% 65% 15%
Hospital Intensive Care SG -- * *
Cancer Ai d V- Series 100% 65% 15%
(Except VF)
Cancer Ai d J- Series 100% 65% 15%
Heart Care K- Series 100% 65% 15%
** Econonmst er Al (i.e., VF)100% 49% 15%
Di sability Incone TS 100% 55% 15%
Di sability Incone RY 100% 55% 15%
*** Disability Inconme RG -- 55% 15%
Acci dent B 100% 55% 15%
Acci dent BA 100% 60% 15%
Wth Return of Prem um
Acci dent BA 100% 43% 15%
W t hout Return of Prem um
Hospital |ndemity HO 100% 55% 15%
*0* Life L -- 75% 9%
Additional Benefit Rider Z- Series -- 0% 0%

Less all first year and renewal conm ssions due or payable to sub-agents, if any.

* Pay “I G First Year/Renewal on $320 Daily Benefit with no conm ssion on $280 Daily
Benefit.

** Renewal s paid year 2 through 6 only.

*** Notwi t hstandi ng any provisions in this agreenent, renewal conm ssions on the Security
Protector (Plan Code RG will be paid on the full renewal prem umfor a period of 9
renewal years (policy years 2 through 10 only). However, renewal commi ssions on said
policies will cease at the policy anniversary date followi ng the insured s 65th birthday.

*0* Renewal s paid years 2 through 10 only; 3% service fee year 11 and after, if agency
actively servicing policyhol ders.

As previously stated, petitioner’s contractual agreenents
wi th Conseco were anended throughout the course of petitioner’s
enploynment. While there may have been anendnments executed after
Cctober 12, 1991, neither respondent nor petitioner has copies of
them and neither was able to obtain copies of such anmendnents.
Petitioner received renewal conm ssion conpensation
t hroughout his enpl oynent with Conseco. Renewal conmi ssion
paynments reflect renewed policies that were originally sold by
petitioner as a representative, or one of his subordinate

representatives, on behalf of Conseco in years dating back to
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1985. Per the contractual agreenents between petitioner and
Conseco, if the Marketing Agreenent were termnated after 5 years
or nore, then petitioner would be vested and woul d receive 100%
of the renewal policy comm ssions based on the applicable
percentages laid out in the Marketing Agreenent and anmendnents.
Al'l conm ssions remain vested in petitioner until petitioner’s
“cash prem uns as collected” fall below $8,000 for a consecutive
12-nmonth period. At the tinme of trial, petitioner was stil
recei ving comm ssi on conpensation fromrenewal policies with
Conseco.

An acci dent suffered by petitioner in 1999 caused himto
retire on Social Security disability. Petitioner was effectively
termnated fromhis position wth Conseco in January 1999
followng this disabling accident. Petitioner ceased to be a
“manager of record” on any account after January 1999.
Petitioner’s Marketing Agreenment with Conseco was officially
termnated effective COctober 13, 2000. Petitioner did not sign a
separate term nation agreenent.

Prior to termnation, petitioner would receive additional
renewal comm ssion paynents if one of his client’s policy
paynents increased due to anendnents or other econom c changes.
However, after termnation of his enploynent with Conseco,
petitioner did not get the benefit of the increase in these

policy paynents. Instead, after term nation of petitioner’s
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enpl oynent with Conseco, the anmpbunts of his renewal conmm ssion
paynments were cal cul at ed based upon the old prem uns, and the new
agent assigned to this client would receive the benefit for the
increase in the premuns. This appears to be the only
difference, as to the calculation of the anmounts of the renewal
conmmi ssi on paynents, between the renewal conm ssion paynents
received before termnation of petitioner’s enploynment with
Conseco and the renewal comm ssion paynents received post-
term nati on.

As previously stated, petitioner continues to receive
conmi ssi on conpensation fromrenewal policies wth Conseco. The
renewal comm ssion paynments are disbursed per the Marketing
Agreenment wi thout regard to whether petitioner is still enployed
by Conseco. Petitioner received the sanme renewal conm ssion
paynments during his enploynment with Conseco and paid self-
enpl oynent tax on those paynents. Also, the renewal conmm ssion
paynments are based on actual renewals of policies with Conseco
during the year for which the paynents are received. The renewal
comm ssi on paynents received by petitioner during the taxable
years 2000 and 2001 were in no way an annuity or estinmated
paynments. Since petitioner’s termnation in Qctober 2000,
petitioner has not received renewal conm ssion paynents from any
policy that was sold after 1997. Petitioner has never received

any renewal conm ssion paynents fromhis final year with Conseco,
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as he was disabled during his final year with the conpany and he
was not actively selling or supervising the sale of any policies.

Petitioner did receive some renewal comm ssion paynents from
January 1 through Cctober 13, 2000. The parties are unsure of
t he exact amount of these renewal comm ssion paynents. It is
likely that the paynents nmade in 2000, prior to October 13, 2000,
were approximately equal in amount to two-thirds of the paynents
recei ved by petitioner for the entire 2000 tax year.

Conseco issued petitioner a Form 1099-M SC, M scel | aneous
| ncome, for taxable year 2000 of $17,067. Conseco issued
petitioner a Form 1099-M SC for taxable year 2001 of $16, 001.

The Social Security Adm nistration issued petitioner a Form SSA-
1099, Social Security Benefit Statenment, for taxable year 2001 of
$1, 774.

On their Fornms 1040, U.S. Individual Incone Tax Return,
petitioners reported as “Qther Incone”, on line 21, $17,067.08
and $17,775.19 for taxable years 2000 and 2001, respectively.
Petitioners, on their 2000 and 2001 Forns 1040, |abeled this
i ncome as “Ilnsurance Renewal Conmi ssions”.?2

It is uncontested that petitioners reported the receipt of

renewal conm ssion paynents on their Federal incone tax returns

2As previously stated in note 1, $1,774 of the $17,775.19
reported as “Qther Income” on petitioners’ 2001 Form 1040 was
Social Security benefits received by petitioner during taxable
year 2001
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for the taxable years 2000 and 2001. Nevertheless, the parties
do not agree as to whether insurance renewal paynents petitioners
recei ved are subject to self-enploynent tax.

Respondent issued petitioners a notice of deficiency for
t axabl e years 2000 and 2001, in which respondent determ ned that
petitioners were liable for self-enploynent taxes of $2,411 and
$2,512 for taxable year 2000 and 2001, respectively.

D scussi on®

Section 1401 i nposes a tax on self-enploynment inconme of
every individual for old age, survivors, disability insurance,

and hospital insurance. Sec. 1401(a) and (b); Schelble v.

Conm ssi oner, 130 F.3d 1388, 1391 (10th Cr. 1997), affg. T.C

Meno. 1996-269; sec. 1.1401-1(a), Inconme Tax Regs. Self-

enpl oynment i ncone includes the net earnings from self-enpl oynent
derived by an individual during the taxable year. Sec. 1402(b).
For purposes of the self-enploynent tax, the term “net earnings
fromself-enploynment” is the gross incone derived by an

i ndi vidual fromany trade or business carried on by such

i ndi vidual, reduced by the deductions attributable to the trade
or business. Sec. 1402(a); sec. 1.1402(a)-1, Incone Tax Regs.

It is well established that the earnings of an insurance agent

W decide the issue in this case without regard to the
burden of proof. Accordingly, we need not decide whether the
general rule of sec. 7491(a)(1l) is applicable to the case at bar.
See Higbee v. Conm ssioner, 116 T.C 438 (2001).
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who is an i ndependent contractor are “sel f-enpl oynent incone”

subject to self-enploynent tax. Sinpson v. Conm ssioner, 64 T.C

974 (1975); Erickson v. Comm ssioner, T.C Meno. 1992-585, affd.

wi t hout published opinion 1 F.3d 1231 (1st Cr. 1993).

In Newberry v. Conm ssioner, 76 T.C. 441, 444 (1981), this

Court held that, for incone to be taxable as self-enpl oynent
income, “there nmust be a nexus between the incone received and a
trade or business that is, or was, actually carried on.” Under
our interpretation of the “nexus” standard, any incone nust arise
fromsonme actual (whether present, past, or future) incone-
produci ng activity of the taxpayer before such incone becones
subject to self-enploynent tax. 1d. at 446. Additionally,
section 1.1402(a)-1(c), Incone Tax Regs., provides that gross
i ncone derived froman individual’s trade or business may be
subject to self-enploynent tax even when it is attributable in
whol e or part to services rendered in a prior taxable year. This
Court and others have repeatedly applied the “nexus” test.

In applying the statutory definition of self-enploynent
i ncome, we nust decide whether the inconme fromthe renewal
comm ssion paynents satisfies three requirenents: That it was
(1) derived; (2) froma trade or business; (3) carried on by
petitioner. 1In order to be derived froma trade or business the
paynment received by an insurance agent after term nation nust be

tied to the quantity or quality of the taxpayer’'s prior |abor,
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rather than the nere fact that the taxpayer worked or works for

t he payor. Jackson v. Conm ssioner, 108 T.C 130 (1997).

Petitioners argue that, even though the paynments received by
petitioner after the termnation of his enploynent as an
i ndependent agent for Conseco were renewal comm ssion paynents,
such paynents are exenpted from sel f-enpl oynent tax pursuant to
section 1402(k).

Section 1402(k) provides:

(k) Codification of treatnent of certain term nation
paynments received by former insurance salesnen.--Nothing in
subsection (a) shall be construed as including in the net
earnings from sel f-enpl oynent of an individual any anount
recei ved during the taxable year from an i nsurance conpany
on account of services perfornmed by such individual as an
i nsurance sal esman for such conpany if--

(1) such amount is received after term nation of
such individual’s agreenent to perform such services
for such conpany,

(2) such individual perfornms no services for such
conpany after such term nation and before the close of
such taxabl e year,

(3) such individual enters into a covenant not to
conpet e agai nst such conpany which applies to at | east
the 1-year period beginning on the date of such
term nation, and

(4) the amobunt of such paynent--

(A) depends primarily on policies sold by or
credited to the account of such individual during
the last year of such agreenment or the extent to
whi ch such policies remain in force for sone
period after such term nation, or both, and

(B) does not depend to any extent on length
of service or overall earnings from services
performed for such conpany (w thout regard to
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whether eligibility for paynent depends on |l ength
of service).

A review of pertinent caselaw is hel pful to explain our
deci sion that the renewal comm ssion paynents at issue in the
present case are not exenpted from sel f-enploynment tax pursuant
to section 1402(k).

Jackson v. Commi ssioner, supra, involved term nation

paynments to a State Farm agent under a contract providing for a
2-year qualification period, paynents based on a fixed percentage
of the final-year’s conpensation without regard to the | ength of
service, and a reduction for comm ssion chargebacks on policies
canceled after termnation. This Court held that the term nation
paynments were not subject to self-enploynent tax because the
paynments were not tied to the “quantity or quality” of the

enpl oyee’ s services. |In Jackson v. Conm ssioner, supra at 136,

we al so recogni zed the factual distinction identified in Schelble

v. Comm ssioner, 130 F.3d 1388 (10th Gr. 1997): where the

termnation paynents are tied to the quantity or quality of the
t axpayer’s prior services, the paynents will be subject to self-
enpl oynent t ax.

In Lencke v. Comm ssioner, T.C. Menp. 1997-284, after

di stinguishing the facts fromthose in Jackson, this Court held
that paynents in |lieu of renewal comm ssions to which an

i nsurance agent woul d otherw se be contractually entitled are
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subj ect to self-enploynent tax because the paynents retain the
character of the renewal comm ssions they replaced.

Congress, in section 1402(k), codified the standard
established in Jackson with respect to term nation paynents made
after Decenber 31, 1997, to an “insurance sal esman”. Taxpayer
Rel i ef Act of 1997, Pub. L. 105-34, sec. 922(a), 111 Stat. 879.
As previously stated, section 1402(k) exenpts insurance sal esman
term nation paynents from sel f-enploynent tax if, anong ot her
t hi ngs, the anmount of the paynents “does not depend to any extent
on length of service or overall earnings from services perforned
for such conpany (wi thout regard to whether eligibility for
paynent depends on | ength of service).” Sec. 1402(k)(4)(B). The
| egi sl ative history of section 1402(k) makes it clear that the
provi sion was intended to codify existing |law*

The facts, as discussed bel ow, of the present case support
the conclusion that the present renewal comm ssion paynments
shoul d be subject to self-enploynent tax because the paynents are

“tied to the quantity [and] quality of the taxpayer’s prior

“After citing Jackson v. Conmi ssioner, 108 T.C 130 (1997),
Gunp v. United States, 86 F.3d 1126 (Fed. G r. 1996), and
MIlligan v. Conmm ssioner, 38 F.3d 1094 (9th Cr. 1994), revg.
T.C. Meno. 1992-655, the conference commttee report states:
“The House bill codifies case |aw by providing that net earnings
from sel f-enpl oynent do not include any anount received during
the taxabl e year from an i nsurance conmpany on account of services
performed by such individual as an insurance sal esman for such
conpany”. H. Conf. Rept. 105-220, at 458 (1997), 1997-4 C. B
(Vol . 2) 1457, 1927-1929.
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| abor”, and these conm ssion paynents derive fromthe “carrying
on” of petitioner’s business as an i ndependent insurance agent

wi th Conseco.

In the present case, the renewal conm ssion paynents refl ect
renewed policies that were originally sold by petitioner as a
representative, or one of his subordinate representatives, on
behal f of Conseco in years dating back to 1985. The anounts of
the renewal conm ssion paynents, received after term nation of
petitioner’s marketing agreenent with Conseco, are cal cul ated
based upon the prem uns received before petitioner’s term nation.
Unli ke in Jackson, the renewal conm ssion paynents thensel ves and
t he amounts of such paynents actually arise frompetitioner’s

busi ness activity. See Jackson v. Conm ssioner, supra at 132.

Additionally, unlike in Jackson, petitioner in the present
situation had a vested right to the renewal conm ssion paynents,
whi ch consisted of an identifiable nonetary anount. See id.
Further, the renewal comm ssion paynents are di sbursed not
pursuant to a term nation agreenent but per the Marketing
Agreenment, w thout regard to whether petitioner was stil

enpl oyed by Conseco. Petitioner received the sanme renewal

comm ssi on paynents during his enploynent with Conseco and paid
sel f-enpl oynent tax on those such paynents. Like Lencke, the

renewal conm ssion paynents retain the sanme character of the
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paynments received during petitioner’s enploynent with Conseco.

Lencke v. Commi ssi oner, supra.

In the present case, the paynents received by petitioner
after the termnation of his enploynent as an i ndependent
i nsurance agent with Conseco were renewal comm ssion paynents.
The | egislative history of section 1402(k), the case history,
previ ously discussed, and the facts of the present case show t hat
the renewal conm ssion paynents are “tied to the quantity [and]
quality of the taxpayer’s prior |abor” and that these conm ssion
paynents derive fromthe “carrying on” of petitioner’s business
as an i ndependent insurance agent with Conseco. Therefore, the
renewal comm ssion paynents in the present case are not exenpted
fromsel f-enployment tax pursuant to section 1402(k). See Lencke

V. Conm ssioner, supra; Erickson v. Conmni Ssioner, supra.

Revi ewed and adopted as the report of the Small Tax Case
Di vi si on.

Deci sion will be entered

under Rul e 155.




